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Not Too Much Justice for the Poor
Laurence E. Norton, II
EqualJustice Under the Law... Is PerhapsThe Most Inspiring
Ideal Of Our Society .... It Is FundamentalThat Justice Should
Be The Same, In Substance And Availability, Without Regard To
Economic Status.'

Suppose you and I are going to play basketball, one on one, to
determine which of us receives a four-year scholarship to the school
of our choice. I set the rules of the game and, far from being
obliged to set these rules to be fair to both of us, I can set the rules
to play to my strengths. Since I am a good outside shooter and you
are bigger and stronger, but a poor shooter, I make outside shots
count three points and all others count one.
Before we start the game, you practice your outside shooting
until you become almost as good as I am. When I discover that
you have greatly improved your shooting and just as we begin the
game, I make a new rule: you are prohibited from taking any threepoint shots. Unfair? Unjust? Yes, of course it is, but when the
poor take on other "players" in Pennsylvania, this is how the rules
of law are made and how the courtroom "game" of litigation is
played.
The poor have almost no role in the process of enacting laws
that they must live by and that will govern any court case involving
them. They have no money to contribute to the campaigns of
elected officials. They vote in disproportionately small numbers.
The poor have few, if any, organizations to speak and lobby on
their behalf, and nearly all of the lawyers available to them through
legal services organizations are prohibited from advocating for
them in the legislative process.
The rules of law, like the scoring rule in the hypothetical
basketball game, are made to promote the interests of others, often

1. Former Supreme Court Justice Lewis Powell, speaking as President of the American
Bar Association in 1965, quoted in the REPORT OF THE PENNSYLVANIA BAR ASSOCIATION
TASK FORCE FOR LEGAL SERVICES, at 3 (Dec. 1990).
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to the direct disadvantage of the interests of the poor. Furthermore, even these unfair rules of substantive law are not fairly and
equally enforced in the courts as they are written. Just as in the
hypothetical game where you were not permitted to take threepoint shots, in court the poor usually can not get a lawyer to
represent them. If they can get a legal services lawyer, that lawyer
often will be prohibited from handling their case, or if permitted to
take the case, the legal services lawyer often will be prohibited by
law from representing them in the manner that private lawyers may
represent their clients. As a result, laws affecting the poor are both
unfairly enacted and unfairly litigated in the court system.
This article encompasses access to justice in a broad sense; that
is, access to the processes by which one is treated fairly under the
law. To get the complete picture of justice for the poor in
Pennsylvania, we must keep in mind the function of law and how
it gets established, enforced and applied. With this picture drawn,
we can determine how the poor of this state access justice and
whether their access is the same or equal to the access of others.
We can then assess our achievements and failures in reaching equal
access and decide what should be done to improve access of the
poor to equality under the law.
I. Making The Rules Of The Game-The Poor Do Not
Participate In Establishing Laws That Affect Them
Property interests and personal liberty interests are established
and protected by laws. Laws also establish the relationships
between these interests. For example, a landlord has a property
interest in his rental property, as does the landlord's tenant. These
property interests may conflict with each other or with other
peoples' liberty interest in being able to go where they choose,
when they choose. Laws establish these property and liberty
interests and the relationships between these conflicting interests by
defining in what circumstances each must give way to the others.
These legislated legal relationships are established for and
between individuals, but also for corporations, governmental units
and groups, such as, for example, owners of leasehold property. In
the past, these laws were set primarily by court decisions under the
common law, but now they are established and changed principally
by Congress, state legislatures and local municipal bodies, all
elected by voters.
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Laws establish the rights of every group in our society,
including property owners and corporations; business owners and
employers; employees and the unemployed; people according to
their gender and race; people with huge incomes and great wealth;
and those that have moderate or very low incomes with moderate
or little wealth. Laws define relationships between these groups in
ways that often benefit one at the expense of another.
For example, landlords recently succeeded in passing major
changes in Pennsylvania's landlord and tenant law giving them
many new rights in the eviction process.2 Landlords may now evict
tenants more quickly and poor tenants will now have great
difficulty even getting a hearing on their defenses to an eviction
action before a law-trained judge. Those owning rental property
benefitted by these legislative changes at the expense of those who
must rent.
Without a doubt, the ability of low-income people' to influence the process of passing new laws and amending laws that affect
them is much less than their numbers warrant. This legislative
powerlessness is a product partly of their under-representation at
the polls,4 and, perhaps even more importantly, their inability to
play any role in funding the political campaigns of elected officials.
The middle class and the wealthy often know their elected
representatives personally and contribute financially to their
campaigns. They also belong to business, labor and professional
organizations that both contribute to campaigns and lobby to
protect their members' interests in the legislative process. Socially,
the poor are outside the mainstream. They usually do not move in
the same social circles as elected officials; they are not members of

2. See 68 PA. STAT. ANN. §§ 250.501-250.504, 68 PA. STAT. ANN. §250.513 (1997).

These statutes were ameliorated somewhat by Rules promulgated by The Pennsylania
Supreme Court. See Pa. R.C.P.D.J. Nos. 504, 514, 515, 517, 519, 520, 581, 1002, 1008, 1013,
1081.
3. Including those who work full-time at low wages with few benefits, those who are
completely or partially unemployed and depend in part on public assistance, and those who
are completely dependent on public assistance for their income.
4. National election data has consistently shown that voter turnout decreases as income
goes down. For example, in the 1976 general election turnout for those with the lowest
fifteen percent of income was 54.4%, while for those with the highest five percent the
turnout was 91.1%. WARREN E. MILLER ET AL., AMERICAN NATIONAL ELECTION STuDEs
DATA SOURcE BOOK 1952-1978 317 (1980); See also PAUL R. ABRAMSON ET AL, CHANGE
AND CONTINUITY IN THE 1988 ELECTION 98 (1990).
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trade or business associations that lobby; they do not contribute to
political campaigns.
As a result, the influence low-income people have on the
legislative process is limited to the public attention they can bring
to inequities in proposed laws. This attention, however, is effective
only where it can be translated into the votes of well-meaning
people who do vote and who are willing to cast their votes on the
basis of issues that do not benefit them directly.
What can be done to equalize access of the poor to the
legislative and administrative processes? It would help if they had
money to buy access to the process in the way others do. Of
course, then the poor would not be poor. It would also help if
election campaigns were not financed by private sources, because
this financing, and the resulting influence it provides non-poor
contributors, is a major reason for the poor's unequal access to the
legislative process.
Of lesser but significant importance is ensuring that lawyers for
the poor are able to lobby for the interests of their poor clients, as
lawyers for all other groups are permitted to lobby on behalf of
their clients. Legal services lawyers will never benefit from their
clients' campaign contributions to get access and influence with
legislators. Nevertheless, when they are free to analyze the legality
and effects of legislation and administrative rule changes and when
they are able to draft legislation to promote their clients' interests,
this information will be made public and available so that the
effects on the poor of legislative and regulatory changes will be
known.
Because the poor have been unable to compete effectively with
other groups in the process of enacting laws, their ability to receive
fair treatment under laws has been confined, principally, to the
system we have for interpreting and enforcing laws, our court
system. Of course, when they appear in court the poor begin with
a major disadvantage because, in most instances, the laws that will
decide the merits of their cases express the interests of other groups
and are either antagonistic or indifferent to the interests of the
poor.

5. See the discussion infra notes at 6, 9, concerning the legal bar to advocacy for lowincome people in legislatures, to change or object to changes in laws, and before
administrative agencies, to change or object to changes in regulations promulgated to
implement laws.
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II. In Court The Poor Play By Substantive Rules Set By Others
And Find, In Addition, That Even In Litigation The Rules
Discriminate Against Them
When the poor come to court they have already been dealt a
bad hand. Often they must "play" in the court system against
those who have dealt themselves a much better hand through their
influence on the substantive and procedural laws that govern the
litigation. But the injustice does not end here. Just as in the oneon-one basketball example, those who have made the laws for their
own benefit are not satisfied with rules that favor them. There
remains some chance that they will still lose in a fair court contest,
so, as in the basketball analogy, the legislators making the rules
frequently change them when they believe the poor and their
lawyers might be successful in court.
The most striking example of this unfair, legislative overreaching is in the area of welfare "reform." Perhaps the most important
area of law for low-income people has been the national safety net
for women and children, the federally-established and funded, but
state-implemented program, Aid to Families with Dependent
Children (AFDC).6 State implementation of this federal law
established rules for determining whether and under what conditions and procedures women with virtually no assets and little or no
income and their minor children were to receive minimal cash
assistance.
With cash grants set at levels well below what is needed to live
at a minimal level of decency,7 none but the most destitute
mothers would choose to rely on this program. These sub-poverty
levels of welfare payments have ensured that welfare is indeed a
"safety net," and not a "way of life" women with children would
voluntarily choose.
When these desperate women were denied minimal AFDC
cash grants or cut-off of these grants by state welfare officials, they

6. The former Title IV-A of The Social Security Act, 42 U.S.C. 9601 et. seg.,
implemented in Pennsylvania by 62 PA. STAT. ANN. §§ 432.1-432.21 (1994).
7. In Pennsylvania, the grant for a woman and her two children is $403 per month, or

37% of the federal poverty level of $1082 per month. The federal poverty guidelines are a
simplified version of "poverty thresholds" used by the Bureau of Census to determine those
living in poverty. The Guidelines are updated annually to account for changes in the
Consumer Price Index, and they are published annually by the U. S. Department of Health
and Human Services in the Federal Register. See, e.g., 62 Fed. Reg. 10857 (1997).
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sometimes sought representation from legal services lawyers.
Although these women had little, if any, influence in enacting the
federal and state laws governing this fall-back source of sustenance
for them and their children, they were frequently successful in
showing that state implementation of the AFDC program was8
unlawful, usually because state officials had violated federal law.
These court victories initially appeared to be small but significant
"equal justice" success stories. The poor were able to use their
access to capable legal services lawyers to present their claims of
widespread illegality to a judge, who ruled in their favor. These
judicial successes, however, led to perhaps the most egregious
example of unequal justice, unfairness and overreaching.
In 1995 Congress leveled a massive blow to equal justice for
the poor. Ignoring the cruel irony of its actions, Congress used its
power to enact laws to prohibit lawyers for the poor from lobbying
for or against any changes in any future laws or regulations of any
federal, state or local legislative or administrative agency. This
prohibition included, of course, lobbying for the poor on any
changes in welfare laws and regulations.
Congress was not satisfied, however, with preventing the poor
from using lawyers to advocate for their interests in the legislative
and administrative processes. In the same federal law,9 Congress
prohibited legal services lawyers from going to court to challenge
the legality of "welfare reform," that is, its elimination of the
AFDC program, its substitution of the TANF program'" for
AFDC, and state implementation of this program throughout the
country. Thus, Congress used its power to enact laws to prevent
the poor from using their lawyers to influence any future changes
in the laws and regulations that are most important to the poor.
Then, to ensure that the poor could not challenge the legality of

8. See, e.g., Stewart v. Wohlgemuth, 355 F. Supp. 1212 (W.D. Pa. 1972) (striking down
as an irrational conclusive presumption the denial of AFDC to full-time college students on
the basis that they meet the employment requirements); Williams v. Wohlgemuth, 400 F.
Supp. 1309, affd, 540 F.2d 163 (3d Cir. 1976) (holding that Pennsylvania's limitation of
emergency assistance to those suffering the effects of natural disasters and civil disorders

violates the Social Security Act); Bennett v. White, 671 F. Supp. 343, affd, 865 F.2d 1395 (3d
Cir. 1988) (determining that the failure to make prompt payments of child support payments
to former AFDC recipients and improper collection and retention of child support payments
by the Department of Public Welfare violated the Social Security Act).
9. Pub. L. No. 104-134, § 504(a)(4), 142 Cong. Rec. H3857 (Apr. 26, 1996).
10. Title IV-A of the Social Security Act, "Block Grants to States for Temporary
Assistance for Needy Families" (TANF), 42 U.S.C. § 601.
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these laws and regulations, Congress prohibited their lawyers from
representing them in cases seeking to show that such "welfare
reform" measures were either unconstitutional or otherwise
unlawful. This Congressional use of power to further deprive the
poor of equal justice is itself the clearest testimony that the poor
have virtually no access to the process of enacting laws that affect
them at the federal level." Going even one step further, Congress
also prohibited the poor from using their lawyers to bring any class
action lawsuit on their behalf on any issue whatsoever and against
any private party or public agency.
The class action is a court procedure established by federal and
state court rules. It allows a small number of plaintiffs to ask a
court to determine the legality of a defendant's actions toward, not
only them, but also hundreds or thousands of other persons. These
plaintiffs may then seek damages or equitable relief for the entire
"class" of plaintiffs treated in the same, allegedly unlawful, manner.
The class action had been used by the poor principally to enjoin
illegal actions of the government, but the recent Congressional
prohibition now makes each individual poor person challenge the
same action of the government in his or her own separate case. As
a result, many unlawful state actions will go unchallenged because
the lawyer time and resources required to bring the suits significantly outweigh the results that can be achieved in individual
lawsuits. Here again, Congress has unashamedly taken from the
poor a legal tool that all other lawyers use for their clients.
Another example of congressional interference with access of
the poor to justice involves prison inmates. The United States
incarcerates a higher percentage of its population than any other
country in the world, except the Russian Republic. 2 This huge
11. The elimination of AFDC and the enactment of the TANF also shows that the poor
have virtually no ability to have their interests considered in enacting laws affecting them.
In TANF, the AFDC entitlement for single parents and their children was eliminated, and
any benefits states choose to provide in the future is time-limited to five years. TANF seeks
to make low-income, single parents self-supporting through employment. Nothing in the
TANF, however, provides that a sufficient number of jobs will be available; that those jobs
that are available will pay wages and benefits sufficient to support single-parent families; or
that training and education will be available, allowing single parents to acquire skills needed
for higher-paying jobs.
12. A 1992-93 study showed the rate of incarceration during that period in the U.S. was
the second highest of the fifty-two countries studied. Only the Russian Republic had a rate
higher than ours, 558 per 100,000 people compared to 519 per 100,000 people in the U.S.
South Africa was third with a rate of 368 per 100,000 persons. The incarceration rate of
African-American males in the United States was four times the rate of black males in South
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and growing prison population is disproportionately comprised of
poor and minority Americans.13 With relatively small amounts of
resources, legal services lawyers have represented prison inmates
in a few cases challenging the legality of the conditions of their
confinement. Many of these cases have been successful. Judges
have agreed that inmates were being confined under unlawful
conditions and have ordered states to comply with the law. Thus,
even without any influence in state legislative processes enabling
them to enact laws to protect their interersts, inmates were able to
secure counsel and show that the Constitution was being violated.
These court decisions were victories for equal justice, but they too
have proven to be merely pyrrhic advances. Congress simply took
away inmates' lawyers by prohibiting any legal services organization
that receives Legal Services Corporation (LSC) funds 4 from
representing any inmate in any matter whatsoever. 5
Since passing the Legal Services Corporation Act in 1974,16
Congress has done nothing to enable the poor to overcome their
utter lack of access to the legislative process and their inadequate
access to having their rights fairly determined in the courts.
Rather, Congress has affirmatively deprived the poor of increasingly more access to justice. After many successful prisoner rights
cases, legal challenges to changes in state welfare laws and
regulations, and many other court victories for the poor where
courts have found that state officials violated the law, lawyers for
the poor have been prohibited from handling cases where they can

Africa. Western European countries incarcerated just a fraction of the numbers we put
behind bars. Incarceration rates per 100,000 people were 93 in England/Wales; 84 in France;
80 in Germany; and 49 in the Netherlands. MARC MAURER, AMERICANS BEHIND BARS:
THE INTERNATIONAL USE OF INCARCERATION 4 (1994).

13. The rate of incarceration in the U.S. has grown from 313 persons per 100,000 in the
total population in 1985 to 615 per 100,000 in 1996. The rate of incarceration was 78 per
100,000 in 1970.

This includes all persons in the custody of state, federal and local

jurisdictions. CHRISTOPHER J. MUMOLA & ALLEN J. BECK, U.S. DEPARTMENT OF JUSTICE,
OFFICE OF JUSTICE PROGRAMS, BUREAU OF JUSTICE STATISTICS, PRISONERS IN 1996 at 2

(June 1997). African-Americans are incarcerated at seven times the rate as white Americans.
In 1995, 3,250 African-Americans were incarcerated per 100,000 compared to 461 whites
incarcerated per 100,000. Id. at 9.
14. The major source of money to pay for lawyers of the poor, in 1996 totaling $278
million, compared with $53 million from Interest on Lawyers Trust Accounts, the second
largest source of funding for Legal Services, and compared to a total of $209 million from
all other sources of funding. See Legal Services Corporation Facts 1996.
15. 45 C.F.R. § 1637.3.
16. 42 U.S.C. § 2996.
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challenge widespread unlawful practices directed against their
clients.
Other legal services funding sources have contributed their
own restrictions to the poor's access to justice." As a result, in
Pennsylvania legal services programs now represent their lowincome clients under the following restrictions, all of which are
unrelated to their clients' financial ability to obtain counsel, the
merits of their legal claims, and the importance of the cases to
these clients.
A.

Current Restrictions

*

No advocacy to support or oppose ballot questions."8
No advocacy on abortion-related matters.19
No support
of training programs to advocate public
policies. 2'
No advocacy to attempt to defeat or pass any legislation at
the federal, state or local level.2
No advocacy to attempt to influence changes in
administrative agency rules at the federal, state or local

*
*
*
*

17. In Pennsylvania these are, principally, Pennsylvania Legal Services that administers
state and federal social services block grant funding, and the IOLTA Board of the
Pennsylvania Supreme Court that administers the state's mandatory Interest on Lawyers
Trust Account Funds.
18. PA IOLTA, Grant Provisions, part 107.3(d). Under these restrictions funds may not
be used for representation in fee-generating cases, criminal cases, or in partisan political
activities. Part 107.3(a), (b) & (d). Pennsylvania Legal Services (PLS) funding of legal
services programs, under contract with the Pennsylvania Department of Public Welfare
(DPW), also prohibit "advocating or opposing any ballot measure, initiative or referendum."
PLS/Legal Services Program (LSP) Contract, p. 3, 16(e).
19. PA IOLTA, Grant Provisions, Part 107.3(g).
20. PLS/LSP Contract, p.3, 6(e). This provision also restricts voter registration and
voter assistance activity.
21. 45 C.F.R. § 1612(a)(1)(1997). Unless otherwise noted, the recent LSC restrictions
prohibit representation of categories of otherwise eligible clients and they prohibit specific
forms of advocacy on behalf of clients by attorneys employed by recipients of funding, even
if the recipient uses other sources of funding for such advocacy, such as foundation funding,
that do not restrict representation. 45 C.F.R. § 1610. A limited exception to the absolute
lobbying restriction allows use of other funds to provide specific legislative information upon
request of a legislator. 45 C.F.R. § 1612.6. Pennsylvania IOLTA and PLS also restrict
lobbying activities on behalf of clients unless the advocacy is in response to a request of a
governmental body or on behalf of eligible clients. See IOLTA Grant Provisions, Part
107.3(0; PLS/LSP Contract, p. 14, 41; and Legislative and Administrative Advocacy Policies
and Procedures of the Pennsylvania Legal Services Center, I.A., 7/17/81.
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level. 22
* No initiation or participation in any class action on behalf
of clients in any type of substantive claim against any type
of defendant.'
" No litigation or other advocacy to challenge or influence
redistricting of any legislative, judicial or other elective
district at any level of government.24
* No participation in any civil litigation on behalf of a
prisoner in a federal, state or local prison.'
* No representation of clients to challenge, or to participate
in any way "in, efforts to reform a federal or state welfare
system." 26
* No representation of non-citizens of the U.S., unless the
27
person falls within a specified category.
* No representation of tenants in eviction proceedings, where
they are either charged with or convicted of illegal drug
activities.'
• No recovery of attorney fees from defendants under statutes
that require fee shifting.29
These restrictions focus on two areas. First, they take from the
poor their use of lawyers to participate in advocacy designed to
formulate laws that will affect the poor. There is to be no
advocacy for the poor over ballot issues, legislation or agency rulemaking that will determine the laws of the land. Any possible help
that lawyers can provide to their poor clients in influencing the
laws and regulations is off-limits.

22. 45 C.F.R. § 1612(b). See n.16, supra,for a discussion of the limited exception to this
restriction and restrictions of other funding sources.
23. 45 C.F.R. § 1617. Lawyers for the poor cannot use Rule 23 of the Federal Rules of
Civil Procedure or state court equivalents to Rule 23. PLS also has a restriction on class
actions against the Commonwealth of Pennsylvania, its major funding source. PLS/LSP
Contract, Rider 9. This procedure requires that lawyers for the poor in Pennsylvania notify
the Governor's counsel in advance of filing a class action against the Commonwealth and,
at the election of the Governor's counsel, go through a prefiling procedure with law school
deans to determine if the claims are frivolous.
24. 45 C.F.R. § 1632.2.
25. 45 C.F.R. § 1637.
26. 45 C.F.R. § 1639.3. There is a limited exception to this absolute restriction. It
allows use of other funding to comment in public rule-making or in response to written
request from a governmental official. 45 C.F.R. § 1639.5.
27. 45 C.F.R. § 1626.
28. 45 C.F.R. § 1633.
29. 45 C.F.R. § 1642.
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In a related, but qualitatively different, area, the restrictions
prevent the poor from challenging these laws in court through the
most effective means, the class action lawsuit. The class action
prohibition relegates the poor to pursuing individual claims for
relief allows their adversaries in court to moot out claims through
individual settlements, and otherwise allows defendants to manage
legal controversies on an individual scale. This restriction protects
unlawful practices from broad challenges and comprehensive
resolution; it virtually eliminates major court victories for the poor.
Similarly, because counsel fees are denied to poor plaintiffs
who prevail in claims under statutes that require imposition of fees
against the defendants,' the poor are disadvantaged compared
with all other litigants under these statutes. The possibility of
having to pay a large fee award is a powerful motivating factor for
defendants to settle these claims early. This leverage and the
benefits it purposefully provides plaintiffs both before and during
litigation are unavailable to the poor.
The second category of restriction simply denies groups of the
least-favored poor representation. Poor prisoners, poor aliens, poor
persons accused of illegal drug activity and poor persons seeking
abortions are not to have legal representation and therefore are
denied the possibility of succeeding on valid legal claims in
court." Each of these restrictions inhibit the ability of lawyers to
advocate on behalf of the poor and they combine to virtually
eliminate poor Pennsylvanians' equal access to justice.32
30. Successful claims under the Civil Rights Acts, for example, 42 U.S.C. § 1983 and the
federal minimum wage statute, 29 U.S.C. § 201, require the award of counsel fees against the
losing defendant. See 42 U.S.C. § 1988; 29 U.S.C. § 216.
31. Congress has restricted legal services representation of the poor in two other
important ways. First, it has limited "solicitation" of low-income clients beyond ethical
requirements applicable to all lawyers. See 45 C.F.R. § 1638. This restriction was promoted
by agriculatural employers in Congress and is designed to limit the effectiveness of legal
services' outreach to isolated migrant farm worker camps in the nation's rural areas. Second,
Congress has put poor people at an additional disadvantage when they bring legal claims
against any person or agency. Before filing a complaint or even beginning settlement
discussions in such cases, poor people must sign a written statement containing the facts
supporting their claim. 45 C.F.R. § 1636. Such statements are not required of other
plaintiffs. In fact, the practice of obtaining such statements is discouraged by counsel,
because the statements are typically discoverable and used by defense counsel to show
inconsistencies with later plaintiff testimony.
32. It is important to understand that the legal services system has in place procedures
to define at the local legal services board of directors level the priorities for how each
program's limited financial resources will be used. Such locally established priority systems
are required by the LSC. 45 C.F.R. § 1620. LSC restrictions cannot be defended, therefore,
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III. When The Poor Are Permitted To Have Lawyers,
Representation Is Limited By Diminishing Resources
In Pennsylvania, civil legal services for the poor are delivered
to all sixty-seven counties through a multitude of non-profit legal
services organizations. Seventeen local programs provide day-today services to the poor, outside of the restricted areas discussed
above, in cases like individual landlord-tenant disputes, custody
disputes, child and spousal abuse cases and claims for Supplemental
Security Income disability benefits. 33 Five of these programs serve
only one county,34 while the largest program, in geographic terms,
serves ten counties. 35 Pennsylvania's sixty-seven counties
are
36
served by these programs through 51 separate offices.
In addition to these programs, representing the poor within
their geographic jurisdictions, there are six legal services projects
with statewide responsibility in particular areas of the law. One
other program, Community Legal Services, Inc. (CLS) in Philadelphia, combines providing local services to the poor of that city with
statewide advocacy and training in specialized areas. 37 The six
special projects are the Institutional Law Project, 38 the Health
Law Project,3 9 the Utility Law Project,' Regional Housing Legal

as merely setting priorities for use of limited funding resources.
33. Title XVI of the Social Security Act, 42 U.S.C. §1381 et. seg.
34. The one-county programs are in the Philadelphia area: Philadelphia Legal Assistance
Corporation (newly established in 1995 to obtain the LSC funds governed by the recent
restrictions), Delaware County Legal Assistance Association, Bucks County Legal Aid
Society, Montgomery County Legal Aid Service, and Legal Aid of Chester County.
35. The ten-county program is Northwestern Legal Services, serving Erie County on the
north, Mercer County on the south, and Potter County on the west.
36. In addition to the 51 staffed offices, there are an additional 5 outreach offices to
which programs send staff on a regular basis. The special projects, discussed below, are
located in 13 additional offices, but which house a staff of only 15 lawyers.
37. Prior to the major, new LSC restrictions on what legal services lawyers can do for
their clients, effective 1996, CLS received the LSC funds for Philadelphia County. It
declined to apply for the funds in 1996, because the new restrictions would have prevented
its use of substantial amounts of other funds to handle claims, clients and advocacy that the
LSC Act now prohibits. Thus, these recent LSC restrictions caused further balkanization in
a Pennsylvania legal services system already burdened by a delivery system with too many
small entities that have existed and been maintained out of geographic insularity since legal
services programs were established with the help of local county bar associations in the mid1970s.
38. Representing persons confined to penal and other institutions.
39. Advocating for the poor on health issues.
40. Advocating for the poor on utility issues.
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Services,4 Friends of Farmworkers 42 and the Community Justice
Project.43 All of these projects have statewide responsibility in
their specialized areas. Their entire staff of lawyers totals fifteen.
Because none of these projects receives LSC funding, they are not
subject to the LSC restrictions.'
Pennsylvania's legal services programs receive statewide
administrative support from Pennsylvania Legal Services (PLS) in
Harrisburg, through which state and IOLTA funds flow to the
other legal services programs.45 The programs 46 have much less
total funding and fewer lawyers now than they did at their financial
high-water mark of the early 1980's. The number of lawyers for
the poor has decreased despite the inception of voluntary IOLTA
funding, and most recently mandatory IOLTA, as a major source
of legal services revenue in the Commonwealth.
Total funding for all programs in Pennsylvania, from all
48
sources, was $21.3 million in 198147 and $23.8 million in 1997.
Because the cost of running a legal services program increased
between 66% and 95 % during this sixteen year period, however, in
real dollars total legal services funding in Pennsylvania decreased
by 32% or 43%, depending on which segment of the consumer
price index is used to compare 1981 costs with those in 1997.49

41. Representing low-income people to develop low-income housing.
42. Representing migrant and seasonal farmworkers in the Commonwealth.
43. Representing the poor, outside of Philadelphia County, in matters that LSC-funded
programs can no longer undertake for their clients.
44. Other non-LSC funded organizations exist in the Commonwealth that advocate on
specialized matters for poor and middle class alike. These include the Disabilities Law
Project, the Education Law Center, the Juvenile Law Center, and PILCOP (the Public
Interest Law Center of Philadelphia) and the Women's Law Project.
45. There is one attorney at PLS, the executive director.
46. All of these programs, except Philadelphia Legal Assistance, also receive substantial
portions of their budgets from the Commonwealth, through PLS and IOLTA.
47. Total funding of all Pennsylvania legal services programs for the fiscal year ending
June 30, 1981 are expressed in 1981 dollars. In 1997 dollars, this $21.3 million would be
equal to at least $35.3 million, reflecting at least a 66% increase in the cost of living. See n.
49 infra
48. 1981 revenues are derived from program audits, filed at PLS. 1997 revenues are
estimated by the controller at the PLS, Phyllis E. Guillaume George.
49. As of June 30, 1981, the general consumer price index (CPI), composed of all
elements comprising its market basket of goods, stood at 91.6 (base year of 1982-84 at 100.0)
compared with a general CPI index of 152.5 on May 30, 1995. For the services component
of the CPI, which includes rent, medical services and staff salaries, the main expenses in
running a legal services program, the index had increased to 178.3 by April 1997. Thus,
$21,336,050 in 1981 is the equivalent of $35,307,843 in 1997, since the general CPI has gone
up 66%(152.5-91.6/91.6=.66)(21,336,050xl.66=35,307, 8 43). The current funding of $23,876,144
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From 1981 to 1983 funding had already decreased by 25% and
the total number of lawyers for the poor stood at 279.50 Due to
continuing decreases in funding from 1983 to 1997, the total
number of lawyers for the poor has decreased an additional 28%
from 279 in 1983 to 202 in 1997. In some programs, the reduction
in attorneys for the poor has been dramatic. The most striking
reduction has occurred in Philadelphia. Community Legal Services
lost more than fifty percent of its lawyers between 1983 and 1997,
sinking from 79 to 38 attorneys. 51 Now, there is approximately
one legal services lawyer for every 5,000 eligible clients52 in
Pennsylvania compared with one non-legal services attorney for
every 230 of the remaining higher income population of the
Commonwealth.
During the fiscal year ending June 30, 1996, Pennsylvania legal
services lawyers and paralegals represented eligible clients in
108,719 cases. 53 More than 40 percent of these cases5 4 were
domestic, consisting mostly of domestic violence and child custody,
but also including substantial numbers of divorce, child support and
juvenile matters. The next largest number of cases involved
housing and landlord-tenant disputes, 5 followed by Social Security
and Supplemental Security Income (SSI) cases, 56 debtor and
consumer cases,5 7 welfare cases 58 and unemployment compensation and employment cases. 59 The remaining cases covered many
miscellaneous categories, such as utility shut-offs, powers of

is only 68% of $35.3 million, a reduction of 32% from the present real value of the 1981
funding. Using the services index only, that went up 95% from 1981 to 1997, the same
calculations suggest a reduction in funding of 43% from the levels received in June of 1981.
50. Data on the total number of lawyers employed by legal services programs in 1981,
before the funding decreases of more than 25% occurred between 1981 and 1983, are not
available.
51. This includes 26 lawyers with CLS and 12 lawyers with Philadelphia Legal
Assistance, the new, LSC-funded entity.
52. This figure is based on the number of people in the Commonwealth with income
under the legal services eligibility guidelines of 125% of the poverty threshold, or for
example, for a family of three, $16,663 annual gross income.
53. P.L.S. Annual County Federal Statistical Report, Caseload RDMIDRS. This total
is down substantially from, for example, the 139,598 cases handled by legal services in the
fiscal year ending June 30, 1991.
54. 44,537 cases, P.L.S. Period Status Summary, 07/01/95 to 06/30/96.
55. More than 15% of the total, or 18,540 cases. Id.
56. More than 12% of the total, or 13,745 cases. Id.
57. More than 10% of the total, or 11,660 cases. Id.
58. About 6% of the total, or 6,241 cases. Id.
59. More than 4% of the total, or 4,603 cases. Id.
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attorney, cases for migrant workers, and health and education
cases.
6
A 1989 report of the American Bar Association ("ABA") 0
reported the results of a national survey of low-income households
conducted in 1987. These households reported that legal representation was available to them for only 20 percent of their legal
problems. 61 In 1990, the Pennsylvania Bar Association Task Force
For Legal Services To The Needy reported the results of its
telephone survey of 625 low-income Pennsylvania households. 62
Sixty-seven percent of the households reported "at least one civil
legal problem within the past three years, [but] only 6% consulted
a lawyer about the problem(s)."
Since 1990, Pennsylvania's poor have had even less access to
legal help than the inadequate levels of representation available
when the ABA and the PBA conducted their studies. In the past
seven years the number of cases legal services programs have
handled has decreased by approximately fifteen percent."
IV. Pro Bono Systems
One positive development in providing the poor with legal
counsel has been the growth of organized pro bono programs.
Usually the product of hard work by local county bar associations
and legal services offices, 65 pro bono systems have added substantially to the ability of legal services programs to provide counsel to
poor clients. At the same time, these systems have involved more
private attorneys in the day-to-day problems of the poor. As of
May 31, 1996, pro bono programs existed in 49 of Pennsylvania's
67 counties.' These programs provided counsel to 13,460 lowincome clients in the previous year. In addition, pro se clinics for

60.

AMERICAN BAR ASS'N, NATIONAL SURVEY OF THE CIVIL LEGAL NEEDS OF THE

POOR (1989).

61. Survey results showed legal help available for 4.9 million legal matters and help
unavailable for 19 million legal problems.
62. REPORT OF THE PENNSYLVANIA BAR ASSOCIATION TASK FORCE FOR LEGAL
SERVICES TO THE NEEDY 7 (DEC. 1990).
63. Id.
64. From 124,470 cases in 1990 to 108,719 cases in 1997. P.L.S. Period Status Summary,
FYE 06/30/90 and estimated for 1997.
65. The Pennsylvania Bar Association has also provided important stimulus and support
for local pro bono efforts.
66.

1996).

PENNSYLVANIA BAR ASS'N, PRO BONO DIRECTORY, PRO SE DIRECTORY 1-2 (May
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the poor, in substantive areas such as divorce and custody, were
being held in twelve counties and pro se packets or forms were
available in another ten counties.6 7 While the development of
formal pro bono systems for the poor has not addressed the need
for access found in the PBA's 1990 study of needs in this state, it
has offset much of the additional need for legal representation
caused by the decreases in legal services staff in the past seven
years.68
V. Work In The Trenches
This review of Pennsylvania legal services depicts ever
decreasing funding, fewer lawyers in fewer offices, and many more
restrictions on the types of legal work lawyers are permitted to do
for their clients. These burdens have been added to work that even
in the late 1970's was difficult, frustrating and emotionally draining.
This statement of a legal service director given at the PBA's
hearings in 1990 sums up well the struggles of legal service lawyers:
We're reaching fewer people. More than ten years ago we
probably had more than 4,000 cases per year. It's now around
2,000. They tend to be all emergencies. They tend to require
more time. They tend to cause more stress. They tend to be
more of an all-or-nothing loss of shelter, children, income,
domestic violence situation. There is very little preventive
work. There is very little community education. There is very
little outreach. We're basically pinned in the corner and we're
responding to what comes in.9

This, of course, raises the question why anyone would do this
kind of work. When asked, "Why do you do this work with all the
frustrations, the increasing burdens, decreasing staff, and restrictions on what can be done", one veteran of the trenches replied, "I
never considered anything else; this is what I went to law school to
do. It's still fun-the mental challenge of outsmarting the big guys
on behalf of the little guys-it gets in your blood."'7 Another

67. Id.

68. In 1990 total legal services funding for Pennsylvania's programs was $25,452,636,
which, even without adjustments for inflation, had decreased to $23,876,144 by 1997. The
total number of legal services lawyers in 1990 were 270, which by 1997 had fallen to 202.
69. Testimony of Joe Campagna, Executive Director of Susquehanna Legal Services,
REPORT OF THE PBA TASK FORCE FOR LEGAL SERVICES TO THE NEEDY 9 (Dec. 1990).
70. Telephone interview with Stephen R. Krone, veteran of 28 years with legal services,

currently a staff attorney at Central Pennsylvania Legal Services in Harrisburg, Pennsylvania
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responded, "I've always seen a difference between law and justice
and have been more interested in justice. People should be treated
equally;71 they should get an even playing field. It's not asking
much.

In the day-to-day legal representation of the poor on individual
claims for lawful and just treatment of their claims as tenants, as
claimants for disability benefits, or to get protection from physical
abuse, Pennsylvania's two hundred legal services lawyers battle for
their clients week in and week out. But other legal work is also
being done for the poor.
Despite LSC restrictions intended to keep the poor from
having any influence on laws affecting them, some legal services
lawyers still advocate for the poor in the legislature, before
administrative agencies and in challenging unlawful policies that
injure their clients. Recent examples of such advocacy include
challenging Pennsylvania's implementation of welfare reform that
would deprive children on welfare of the only child support they
receive from their non-custodial parents;72 successfully advocating
for a state child care plan that will provide more custodial parents
affordable child care as they seek to support their families without
welfare by working in low-wage jobs; 73 and constitutional challenges to the recent landlord-tenant amendments.74
These and many other forms of legal services advocacy
continue in Pennsylvania, despite Congressionally imposed
restrictions limiting the poor in seeking to establish just laws and
to challenge laws that unlawfully harm them. These efforts
continue, however, principally outside the county-based service
delivery system that is dependent on LSC funds.

(July 3, 1997).

71. Telephone interview with Peter B. Macky, veteran of 24 years, currently the
Managing Attorney of the Sunbury office of Susquehanna Legal Services (July 3, 1997).
72. Success Against All Odds v. Houston, No. 320 M.D. 1997 (Commw. Ct.), Special
Injunction Issued, April 25, 1997, dissolved on Aug. 20, 1997. Brought by Community Legal
Services, The Women's Law Project, and pro bono counsel, Dechert, Price & Rhoads.

73. See, for example, the Department of Public Welfare's Child Care Works Plan, March
1997, and "Comments on DPW's Proposed Child Care Regulations," October 6, 1997,
submitted by The Pennsylvania Child Care Campaign. The members of the campaign
include non-LSC funded legal services organizations and clients.
74. Smith v. Coyne, No. GD97-4001 (C.P. Allegheny Co.), September 4,1997 (declaring

Pennsylvania's new supersedeas rules unconstitutional as applied to appellants lackin
financial resources to comply).
Community Justice Project.

Brought by Neighborhood Legal Finances and The

DICKINSON LAW REVIEW

[Vol. 101:3

VI. What Should Be Done To Promote Equal Justice For The
Poor
A number of steps can be taken to improve justice for the
poor. Probably the quickest and easiest step is to remove all
federal and state funding source restrictions on how legal services
lawyers may represent their clients. So long as they follow
professional standards applicable to the way other lawyers
represent their clients, legal services lawyers should not be
restricted in the methods they choose to represent their low-income
clients. In addition, all restrictions should be removed concerning
the clients and cases that are handled by legal services, so long as
the clients are indeed poor. Establishment of case and client
priorities for use of limited resources should be left to local boards
of directors through systems already in place."
Second, and perhaps most important in achieving more just
laws for the poor, campaigns for state and federal elective offices
should not be financed by private sources of money. Campaign
finance reform and the use of public campaign funding to the
degree Constitutionally possible, will place those without money in
a much better position to receive the attention of their elected
officials. At the same time, this reform will lessen the political
cynicism that discourages the poor from participating in the
electoral process.
Finally, funding for legal services should be expanded to a
level that appropriate legal help is available to all poor people with
legal problems.76 At the same time, pay for the staff of legal
services programs should be comparable with that for other
equivalent legal work.77

75. 45 C.F.R. § 1611.1.
76. Under the pressure of diminishing funding, Pennsylvania programs are effectively
using telephone advice and quick service in many cases. This may be all that is needed with
certain kinds of legal problems. In cases where more extensive legal advocacy is needed,
however, more formal types of representation should be available.
77. Although the goal of salary comparability has for years existed in legal services
programs, salaries are invariably the first to suffer when funds are cut or fail to expand with
inflation. As examples of current rates of starting salaries, the two programs for whom the
author has worked in the past two years, Central Pennsylvania Legal Services and Texas
Rural Legal Aid start attorneys at $25,512 and $26,375, respectively. With the huge amounts
of student loans that most law graduates now must repay, these salary levels are insufficient.

